Bogotá, 3rd July 2009

RE: Accusations by the Muriel Mining Corporation against indigenous peoples and human rights defenders. 

Cordial Greetings, 

The Inter-church Commission of Justice and Peace (Comisión Intereclesial de Justicia y Paz – CIJP) is a human rights organization within the framework of International Human Rights Law, evangelical and humanist in nature. We provide comprehensive support to community initiatives by Afro-Colombian, mestizo (mixed race) and indigenous organisations and communities who demand their rights, without the use of violence, in zones of armed conflict. We support the search for truth, justice and reparation and a negotiated political solution to the internal armed conflict. We have been working with the indigenous and Afro-Colombian communities of Curvaradó and Jiguamiandó, Chocó for the last ten years, in the exercise of their right to life, physical integrity, autonomy and territory, as recognized by the Colombian Constitution and by Convention 169 of the International Labour Organization (ILO), and other international agreements.   

In their communication on the 16th May 2009 to the Business & Human Rights Resource Centre the Muriel Mining Corporation's (MMC) made absurd and false public accusations against our organization, which are lacking in objectivity and are not new. These untruths are part of a campaign to discredit and delegitimize human rights work, led by elements in both the public and private sector. These elements use illegal and arbitrary means to acquire large tracts of land, to develop agribusinesses or extractive industries, while disregarding corporate responsibility and both public and private law; ignoring any concern for their impacts on local communities. 

This fresh stigmatisation of CIJP’s actions seeks to distract attention from the factual and legal grounds for arguing that there has not been a true and genuine consultation process, and that the Muriel’s exploration has been on sacred land. The company’s false assertions contravene the Inter-American Democratic Charter and EU directives on guarantees for the legitimate work of those defending the rights of indigenous peoples.  These accusations are also an attempt to prevent indigenous peoples and Afro-Colombians directly affected by MMC’s operations from expressing their opposition to a project that has been carried out without their consultation and that presents serious risks to their lives and to their communities’ survival. 

It is important to note that these campaigns both smear the communities’ reputation and distort the truth. This strategy is not new to this region. Now as in the past, it has been accompanied by false legal accusations against the communities and organisations.  We are currently aware of several such spurious accusations mounted by the Company against the leaders of the indigenous communities. 

Below you will find our response to the statements made by the MMC. We thank you in advance for your attention and for your support of indigenous and afro-descendant peoples’ rights in Colombia. These rights, when guaranteed, offer the possibility to build a true democracy in Colombia. In addition, your attention to this case can better all of humanity, by preventing the destruction of a region that has been declared a protected Forest Reserve Zone, one extremely rich in biodiversity and ecosystems. 

1. Disregard for the work of the Human Rights Defenders and International Accompaniers. 

The MMC is attempting to discredit the human rights work of our organisation, CIJP, and the accompaniment provided by the international organization, Peace Brigades International (PBI). The MMC states that our work is a “questioned humanitarian mission”
. The MMC also repeatedly insinuates that the CIJP and PBI have contact with guerrilla groups, on the grounds that allegedly we do not need “protection” in this conflict zone and we initiate operations with “other illegal groups on the territory of CAMICAD”
. MMC has completely disregarded the fact that since 2001 our Commission has requested and demanded an institutional presence in the region, including the permanent presence of representatives from the Office of the Human Rights Ombudsman (Defensoría del Pueblo), and has participated with the national government in many fact-finding visits to the region. MMC also failed to mention that our Commission is in permanent dialogue with the national authorities and that we have publicly denounced all forms of human rights violations and breaches of humanitarian law, including violations by the state forces, paramilitary groups and the guerrillas.  The MMC clearly has not read our public condemnations of actions by the guerrillas this year. The MMC seems also to be unaware that the Inter-American Commission on Human Rights (IACHR) visited the region and that, furthermore, both the communities and CIJP are beneficiaries of special protection measures from the IACHR. 

These libellous accusations coincide with the campaign orchestrated by the Government itself against human rights defenders. According to the UN Special Rapporteur on extrajudicial, summary or arbitrary executions, Philip Alston, who visited Colombia in June 2009, “[H]uman rights defenders are frequently intimidated and threatened, and sometimes killed, often by private actors. They have been accused by high level officials of being – or being close to – guerrillas or terrorists... These statements stigmatise those working to promote human rights, and encourage an environment in which specific acts of threats and killings by private actors can take place.”  We have lived with this situation since 1999, as witnessed by the international human rights organizations and many observers who have been in the region, and as reflected in the current legal proceedings relating to these violations. 

Not even the international volunteers who accompany human rights defenders are safe from these attacks in Colombia. Neither the State nor private companies recognise their work and solidarity in protecting humanitarian and human rights NGOs. Our Commission receives accompaniment and political and financial support from many organizations and international bodies, for example, Christian Aid (UK and Ireland) and the Project Counselling Service, to name just a couple. The Inter-American Commission and Court of Human Rights and many members of the diplomatic corps also are familiar with our work. All of these groups can testify to the fact that the resources that we manage have never been used to make ”false accusations”, as claimed by the MMC. 

The repeated accusations seeking to discredit our work are in violation of the Inter-American Democratic Charter, according to which: 

“human rights defenders within distinct sectors of civil society, and in some cases from within the state institutions, offer a fundamental contribution to the strengthening of democratic society. Therefore respect for human rights in a democratic state depends, to a large extent, on the effective and adequate guarantees, which are provided for human rights defenders to freely carry out their activities”. 

As a result of this smear campaign, members of our Commission have been victims of unfounded legal actions. In 2003, the Public Prosecution Service (Fiscalía General de la Nación) itself recognized that there was no merit in charging us, and that those who were making the accusations were doing so for ulterior motives. For example, on 14 May 2003, two people connected with the Army brought a legal case against members of CIJP and against the members of the Community Councils for the crimes of rebellion and criminal conspiracy. The case was made public by the then commander of the Army in the region, General Jorge Enrique Mora Rangel during a press conference in August 2003. Irregularities in the case included false testimonies by witnesses, and members of the XVII Brigade pressuring citizens, including minors, to testify against the accused. In some cases, money was offered in exchange for testimony. 

All this illegitimate persecution is linked to economic interests in the Curvaradó and Jiguamiandó River Basins in the Chocó Department. In this area there has been extensive usurpation and theft of fertile land owned by Afro-Colombian communities in order to establish palm plantations. This oil palm project is linked to the interests of some of the largest palm companies and members of paramilitary groups and is under the protection of State security forces (police and army). The 14th Special Prosecutor for Human Rights and International Humanitarian Law is currently investigating this situation (file no. 3856) for crimes of forced displacement, land usurpation, and environmental crimes, among others. 

The judicial proceedings against members of CIJP (File no.1701) were concluded on 28th January 2005. The Second Special Public Prosecutor (Fiscal segunda especializada) of the Human Rights Unit charged with presenting the case issued a ruling in dropping all charges against CIJP and the members of the Community Council, considering them to be unfounded.  “Those making the accusations are throwing darts in all directions.  They are trying to incriminate anyone failing to work in line with their wishes [by seeking out] people who have had problems with CIJP or who have not been in agreement with their work, to offer them benefits in exchange for their testimonies in these proceedings, which conflicts with the principles of professional ethics.”
  

In addition, the ruling states that, “from the nature of the evidence quoted previously, it can be concluded that the people making the accusations have, in one way or another, had some disagreement with the Community.  Adan Quinto, for example, was relieved of his post as legal representative of the community.... others have left the Humanitarian Zones. On the other hand, all those giving evidence concur in their statements that in the Humanitarian Zones there is no-one who is a guerrilla or a collaborator with the guerrillas...”

In spite of the outcome of this case, attacks against members of CIJP have not ceased; threats from paramilitary groups and statements by the Vice-President of the Republic through advertisements and articles in the press are creating an atmosphere to justify new attacks. Such smears are attempts to discredit, and legitimize the criminalization of, mestizo, indigenous and Afro-Colombian communities exercising their rights as war victims to receive humanitarian, legal and psychosocial aid.  There have also been attempts in the past to cause irreparable damage to our lives and physical integrity. (see Constancia y Censura Ética: Señalamientos contra la Comisión de Justicia y Paz en el bajo Atrato y Urabá Antioqueño, Se preparan judicializaciones – See Evidence and Ethical Censure: The Justice and Peace Commission smeared in the Lower Atrato and Antioquian Urabá, spurious legal cases being prepared’ 19 March 2009-  http://justiciaypazcolombia.com/Senalamientos-contra-la-Comision)

The MMC accuses CIJP of having organized “an invasion of the Coredocito village”, “counseled the invaders”, and that during the course of this mobilization we were supposedly responsible for a “health crisis” among the people whom we were assisting
. We would like to point out that the event to which the MMC refers was an initiative led by the indigenous peoples, exercising their autonomy, as stated in a document sent on 22 April 2009 to Danilo Valbuena of the Attorney General's Office (Procuraduría General de la Nación), Human Rights and Ethical Affairs Section, and signed by Argemiro Bailarín, Remolina Sinigui and Argemiro Bailarín Bailarín, indigenous community leaders of Nuevo Cañaveral, Urada and Alto Guayabal respectively, of the Urada Jiguamiandó Resguardo (indigenous reservation), and also in the “Public Declaration of the indigenous people from the resguardos of Urada Jiguamiandó, Chageradó Turriquitadó and Río Murindó”, dated March 2009. These are the circumstances under which we were invited by the women and leaders of the community, who had already taken the decision to go to the place where the MMC was illegally occupying their territory: their sacred site “Dog Faced Hill,” referred to by the company as “La Rica.” 

With respect to the health crisis that Colombia’s indigenous people have been suffering for decades, this is due to the State’s failure to meet its obligations to protect all the country’s citizens.  It is not the demands of the people for their rights, but rather the invasion of their territory by third parties and forced displacement that has prevented them from practising traditional medicine and enjoying health and well-being in line with their cultural values. 

As highlighted by the United Nations Rapporteur on indigenous issues, in his report on his visit to Colombia in 2004: “There are still enormous challenges to be faced, however, in the effective promotion and protection of indigenous people’s human rights and fundamental freedoms. The lack of coherence between the constitutional order, the effective implementation of the relevant provisions and the proper functioning of institutions has limited the achievements of the 1991 Constitution.  The Special Rapporteur heard many accounts of the conflict currently gripping the country and its devastating effects on indigenous peoples: murder and torture, mass displacement, forced disappearance, forced recruitment of young people into combat units and rape of women, as well as occupation of their lands by guerrilla, paramilitary and other illegal armed groups. There are also reports of the militarisation of some indigenous communities. The Special Rapporteur is particularly concerned at the situation of some very small communities that are now on the brink of extinction as a result of the murder of their leaders, massacres, threats and the forced dispersal of their members” 
.

Similarly, the Rapporteur stated in his conclusion that, “the precarious human rights situation of Colombia’s indigenous peoples reflects the gap between progressive domestic legislation and the ineffectiveness of the institutions responsible for protecting these peoples, against a background of internal armed conflict involving numerous warring parties whose actions directly affect indigenous communities’ chances of survival.”

Finally, the MMC accuses CIJP of acting illegally because they wanted to, ”prohibit the presence of the armed forces”
 in the communities’ ancestral territories. We would like to reiterate the fact that our Commission is permanently in dialogue with the civil authorities, calling for the rights of the communities and the indigenous people that we accompany to be respected. We believe that the Colombian state must fully implement the agreements and treaties that they have ratified, especially the Geneva Conventions. These establish the rights of the civil population in war, and lay down the principle of distinction between combatants and non-combatants.  It is against this background that we request that the Colombian armed forces act in accordance with their constitutional mandates and respect the private civilian space of the ancestral communities, specifically respecting the places where indigenous communities live. We have never stated that we do not wish the armed forces to operate or be present. 

2. There was no prior consultation by MMC

We would like to state once again that the Colombian Government and MMC have not carried out the process of prior consultation according to the terms provided for in Convention 169 of the ILO. The main anomalies and irregularities in the series of meetings that the MMC held, and which it calls "consultations", are: 

-
It consistently ignored the communities’ expressions of opposition to exploration and mining on their territory: 

Since the directly affected communities became aware of the exploration project on their territories, they have opposed the proposal, believing that it violates their rights to autonomy and cultural survival. When the MMC began to hold meetings with some residents of the area, the affected communities of indigenous peoples, Afro-Colombians and mestizos sent letters, one on 2 May 2006, and another on 20 April 2008, stressing their objections to the supposed consultation process being conducted by the Ministry of the Interior and the Muriel Mining Corporation. 

On November 1st, 2006, in a meeting with some members of the Cabildo Mayor (Greater Council) of Carmen del Darién (CAMICAD), the Cabildo Menor (Lower Council) of Urada, and the Association of the Indigenous Cabildo Mayor of the Region of the Lower Atrato (CAMIZBA), a representative of the Cabildo of Chigorodó expressed opposition to the way the consultation process had been conducted, pointing out that "after four meetings and eleven months since the information-sharing process began, there has been no opportunity to hear from the indigenous communities of Carmen del Darién." 


-
The information provided by the company was never discussed within the territory: 

The meetings were conducted in urban areas, where the affected communities do not often go. The information was never provided in the communities' language, thereby excluding the majority of the community – women, young people and the elderly. 

Seven months before the MMC's extractive operations began, the communities gained access to information on the project in order to have a transparent consultation. The affected communities then discussed this information and they decided to convene the first Inter-ethnic Peoples’ Consultation, which took place on 24 - 28 February 2009.

As the legitimate authority, members of the Emberá indigenous communities located in the jurisdiction of the municipalities of Carmen del Darién, department of Chocó, and Murindó, located in the department of Antioquia, carried out the process of the PEOPLES’ CONSULTATION, in line with the traditional practice of the indigenous and Afro-Colombian communities. The Peoples’ Consultation was participatory in nature and carried out by members of the communities.  On February 24th, it was held in the village of Coredocito, located in the community of Alto Guayabal in the Urada Jiguamiandó Resguardo, department of Chocó, and on 28th in the Humanitarian Zone of Pueblo Nuevo, located in the Jiguamiandó river basin in the department of Chocó. 

The Peoples’ Consultation was held in twelve communities belonging to the Urada Resguardo located in the Jiguamiandó river basin in the department of Chocó and the Murindó and Chageradó-Turriquitadó Resguardos in the department of Antioquia. Those communities were: 

Nuevo Cañaveral, Urada, Alto Guayabal; Bachidubi, Coredó, Guagua, Isla, Turriquitadó-Alto, Turriquitadó- Llano, Chageradó, Ñarangué and Chibugadó. On 25 February 2009, 15 delegates of the Afro-Colombian community in the villages of Murindó Viejo, Caño Seco, Mejor Esperanza, Canal, Legiada and Bartolo participated freely in the voting process conducted in Coredocito, the indigenous resguardo in the Department of Chocó, Colombia.

The result was that 1085 people voted NO to the mining exploration and exploitation of the Mandé Norte project and to mining in the territories of indigenous and Afro-Colombian communities of Jiguamiandó and Murindó. 

The legal basis for the Peoples’ Consultation is ILO Convention 169, Articles 6, 7 and 8. These communities, in accordance with their customs, rules of law and their own internal regulations welcomed the initiative to defend their rights as tribal peoples, and communities with special protection according to jurisprudence of the Constitutional Court. In addition, this initiative also has a legal basis in Article 103 of the Constitution, which refers to the mechanisms for citizen participation, and in the jurisprudence of the Inter-American System of Human Rights. 

MMC states in its submission that they consulted with those "living on [sic] the area", a very vague concept, which ultimately has proved not to include the people affected. MMC acknowledges that the supposed consultation was only carried out in the exploration area. However, its claim is inaccurate, because the consultations were conducted with the second-level organisation, CAMICAD. MMC claims that "with the remaining 3 communities the process was not concluded and no agreements were signed. This was due to a technical reason since the area of interest for the first drilling stage (around 30 hectares) known as La Rica lies on two of the 9 licenses of the Choco Department”.
 La Rica is a sacred place for the Emberá people. There are very important sacred sites known as "Jaikatumá" situated within the territory of the Jiguamiandó river basin inhabited by the Emberá people, one of which is called "ellausakirandarra" or "Dog Faced Hill"
 hill.  It is in this place where “... the evil spirits that the Jaibana [traditional healers] have expelled live. Through the work of traditional wise men, these spirits are kept away from the communities and they are prevented from causing disease or harm to the people. To open the bowels of Ellausakirandarra is to release these spirits and to put the physical and spiritual well-being of indigenous peoples at risk."
 The Jaikatumá is a ceremonial site.  According to the Emberá it is the home of the spirits that protect life, the rainforest, traditional healers and medicinal plants. 

-
It is not possible to say that there has been informed consent. 

The few community members who did participate in these meetings did not have translators with them, and therefore were not able to fully understand the discussions or the agreements that were allegedly reached. This being the case, it is not possible to say that there has been informed consent. 

The agreement signed by MMC was with second level organisations of the indigenous authorities, which are not communities but rather representatives of the cabildos (Councils) - the Cabildo Mayor (Greater Council) of Carmen del Darién (CAMICAD), the Cabildo Menor (Lower Council) of Urada and the Association of the Indigenous Cabildo Mayor of the Region of the Lower Atrato (CAMIZBA). (”By the end of June 2008 the process of prior consultation was concluded with the community of CABILDO MAYOR DEL CARMEN DEL DARIEN (CAMICAD).”
)

Another important factor is that the Community Council of Curvaradó participated in the so-called “consultation” authorizing the exploratory phase, when its inhabitants are not directly affected by the exploration - it in fact is an adjoining community. Those directly affected by the exploration are the inhabitants of the black communities of Jiguamiandó. 

We would therefore argue that MMC has made no effort to ensure that the peoples concerned are properly represented, nor to gain their full and duly informed consent. MMC and the Ministry of the Interior have consulted with third parties not living in the territory, third parties who do not represent the communities, and third parties who do not know, or have chosen to disregard, the communities’ internal rules. 

It is important to take into account the findings of the Constitutional Court, in judicial decree 004 relating to the monitoring of the implementation of Tutela
 T-025 of 2004, on the unconstitutional state of affairs in indigenous communities. This judicial resolution demonstrates the seriousness of the situation faced by these communities, indicating several factors that have exacerbated this troubling scenario. Among these factors we highlight those of particular relevance to the situation of the communities of the Urada Jiguamiandó Resguardo: 

"2.1.1. Incursions and presence of illegal armed groups in indigenous territories, on occasion followed by heavy militarisation of the area by the security forces. 

2.1.2. Armed confrontations between illegal armed groups, or between such groups and the security forces, in indigenous lands, or near to them. 

2.1.3. Occupation of sacred places by illegal armed groups and units of the security forces. 

2.1.4. Establishment of military bases on indigenous lands without prior consultation."

MMC used pressure and illegitimate representations to acquire signatures.

At the MMC meeting of 3 September 2007, the governor of the Urada Resguardo, Remelina Sinigui, withdrew from negotiations stating that “the position of the indigenous peoples was in no way to negotiate with the corporation, and as such they do not wish to see any project carried out that involves the prospecting and exploitation of the natural resources found on their territories”.  Other attendees present at the meeting, among whom were delegates from both CAMICAD and CAMIZBA, “signed the agreement”.  These individuals were authorized to negotiate by the Cabildo Mayores  (Greater Councils) and by the indigenous organizations at a secondary level.  These organizations confirmed these individuals could act on their behalf in a public communiqué dated 14 September 2007.

There are a series of irregularities surrounding the meeting on 3 September and the resulting agreement. According to the formal agreement document, it was signed on 11 September 2007 in Carmen del Darién, but preceding the signing there were many anomalies and pressures, according to the testimony given by the governor of the Alto Guayabal community, Aurencio Rubiano:

“It appears as if I signed this agreement; however I did not sign any document in Carmen del Darién.  I was in Carmen del Darién on 11 September and then went to the town of Apartadó  with Mr […], in order to present a project to Accion Social on behalf of the community.  Mr […] insisted that we go to speak to the company and so we went to the Hotel Tayrona.  [Three people] and I were present at the hotel. 

These men insisted that I sign, and that everything was already taken care of.  I felt under a lot of pressure. They insisted that I sign and, as a result of the pressure put on me by these three individuals, I signed.  However, it should be made clear that they never read to me the document that I signed and that, in reality, I only signed it because of the pressure these people exerted on me.

This signature has harmed my community and indeed me personally in many ways.  When I returned to the resguardo and I told them that I had signed, the community removed my authority and threatened to punish me if I were to continue disregarding their interests by signing documents, under pressure or not, that would violate their rights.

For this reason, because of the problems I experienced, because of the feeling of being pressured and my good faith exploited, as the representative of my community with a mandate to protect their interests, I decided to resign as Legal Representative of the Council of Carmen del Darién, because the people began to say that I had sold myself to the corporation
.”

The MMC attempted to bribe the indigenous peoples.

In correspondence dated September 27th, 2007, the Executive Committee of the Indigenous Organization of Antioquia (OIA) informed the Ethnic Groups Directorate at the Ministry of the Interior of the following:

“According to testimony by the Emberá peoples of the Lower Atrato region, the Muriel Mining Corporation had been trying to bribe some members of the communities in Carmen del Darién with money and boats since 2006, so that they would agree to authorize the mining operations.

In the same correspondence, the OIA condemned the various approaches the Muriel Mining Corporation had made towards the Cabildo Mayor of Carmen del Darién on several occasions with the aim of obtaining agreements with these communities which would allow mining exploration”.

The Ministry of the Interior and Justice has not observed due process.

The Ministry of the Interior and Justice has ignored the indigenous and Afro-Colombian communities’ constant condemnations of the so-called “consultation” meetings carried out by MMC.  The Ministry’s lack of response can be partly explained by the fact that the ministry’s officials have sought to promote the interests of the corporation and have colluded with its representatives.

In a letter sent by the employees of MMC to two delegates of this Ministry, the contents of a letter were mentioned between a representative of the MMC and a Ministry official, on May 30th, 2006, in the municipality of Apartadó.

“Mr Cesar Muñoz [coordinator of the programme for the assistance and protection of populations at risk in the region of Urabá and Lower Atrato for the Ministry of the Interior] was concerned about the position taken regarding the project by the Greater Community Council (Consejo Communitario Mayor) of Jiguamiandó, against the exploration and possible implementation of projects on this collective territory.”

In the same vein, the official commented to the company’s representative that he would put him in contact with the communities of the Lower Councils (los consejos menores) that are part of the Community Council and find out about the extent of their legal and administrative powers to take decisions concerning their territory, and whether or not the Greater Community Council had autonomy over all of the territory; that is to say, find out “if the members of the Lower Community Council had the power to negotiate” confirmed the official, “to clarify whether it would serve their purpose to negotiate with the displaced people from Puerto Lleras, who live in the Urabá region, Carmen del Darién municipality and who, in his opinion, are the owners of the territories”.

The Ministry of the Interior representative was operating in defiance of the express wishes of the Afro-Colombian communities affected by the projects, in the sense that he was suggesting ways of discrediting their views and violating the legal provisions according to which – “Article 3: a black community can establish a community council (…) the Community Councils are the highest administrative authority of the territory, in accordance with the Constitutional and legal mandates that govern them and with the other mandates assigned to them by the legal system of each community.  The Community Council includes the General Assembly and the Board of the Community Council. Art. 4:  The General Assembly is formed of people recognized by the Community Council, in accordance with the communities’ legal system and registered on the internal census.  

Art 7:  The Board of the Community Council - The Board of the Community Council is the authority that leads, coordinates, operates and internally administers the Community that has formed a Community Council; the Board of the Community Council represents and will be formed taking into account the peculiarities of each black community, the structures of authority and their social organization.” (Decree 1745 of 1995, Chapter II On the Community Councils)

It is important to note that in the different consultation meetings that the Ministry of the Interior and the MMC have organized there has been diminishing participation by members of the indigenous communities directly affected by the project. There has been no participation by any members of the communities of Alto Guayabal.

The report of the Human Rights Ombudsman (Defensoría del Pueblo) regarding the process of prior consultation for the Mande Norte Project, of 9 January 2009, signed by Horacio Guerrero Garcia, delegated ombudsman for Indigenous and Ethnic Minorities, points out: “regarding the specific case of the indigenous communities of the resguardos of Murindó and the Community Council of Jiguamiandó, there is no evidence of a Prior Consultation Process and protocols of agreements with the Company MMC for the purpose of initiating the exploratory activities.  This can be verified by the minutes of the meeting of January 15th, which took place in the office of the legal representative of the Company - the MMC- Dr Guillermo Pardo and other functionaries of the same entity, that recognised that the Prior Consultation was only taken forward with representatives of the Greater Council (Cabildo Mayor) of Carmen del Darien.”

On January 14th 2009, according to the same document, the official with responsibility for indigenous peoples for the personería (municipal human rights office) spoke on the telephone with Mr Pedro Lemus, an MMC contractor, to clarify the prior consultation process.  No acts of protocol (actas de protocolización) for the consultation had been signed with the indigenous communities of Murindó and the Afro-Colombians of the Jiguamiandó river basin.  It was established that only the Greater Council (Cabildo Mayor) of Carmen del Darién (CAMICAD) had signed them.

On January 15th 2009 a meeting was held with the legal representative of MMC, Guillermo Pardo, Maria Isabel Escobar and the special ombudsman for indigenous peoples. Its purpose was to find out the MMC’s official position on the process of prior consultation. It was established at the meeting that the consultation had only taken place with the Cabildo Mayor, Carmen del Darien (CAMICAD).

A meeting was held locally on January, 23rd 2009 with the indigenous communities of Carmen del Darién and Murindó. Its aim was to clarify the communities’ point of view regarding the prior consultation. The communities confirmed that the consultation had only taken place with CAMICAD and not with the Lower Councils (Cabildos Menores) of Urada, Cañaveral and Alto Guayabal .

In its judgment of April 23rd 2009, the Regional High Court (Tribunal Superior) dismissed a Tutela lawsuit brought by members of the affected communities seeking an injunction of the project. The trial judge argued that the records of the meetings held by the Ministry of the Interior and Justice proved that a consultation process had been undertaken in accordance with existing regulations. 

On April 29th 2009, the the community members appealed the decision to the Supreme Court, arguing that the previous ruling had totally disregarded the evidence and facts presented by the petitioners, including forgery of signatures, the representation of the communities by people not authorized by them, and manipulation by “some leaders” from the region that had personal and financial interests in the project going ahead.  They also informed the Supreme Court that the meeting minutes of the Minister of the Interior and Justice indicated that the information given at the consultation meetings was insufficient.  The appeal requested the Court to review written documentation and to seek statements by members of the community that would substantiate the allegations of the Tutela suit. 

On May 27th, 2009, the Supreme Court of Justice upheld the trial court’s judgment, on the grounds that it considered the legal actions provided for in Article 84 (Act of Annulment - Acción de Nulidad) and Article 85 (Act of Annulment and Restoration of Rights - Acción de Nulidad y Restablecimiento del Derecho) of the Administrative Litigation Code (Código Contencioso Administrativo) to be the appropriate means of determining the legality of the concession contracts granted to the Mande Norte Project.  Furthermore, the Supreme Court considered that it had not been established or duly proven that the petitioners would suffer irreparable harm. 

In response to the above the petitioners applied to the Constitutional Court on June 26th for a review of the decision, arguing that the Supreme Court’s decision went against the large body of the Constitutional Court’s jurisprudence recognizing the fundamental nature of the right to consultation of indigenous and ethnic groups. In addition, the communities argued that the Supreme Court’s ruling also violated several norms of international law including those of the ILO Convention 169, the American Convention on Human Rights, and the jurisprudence of the Inter-American Court of Human Rights.

On July 30th, the Constitutional Court of Colombia selected the communities’ case to review for constitutional errors. Their final decision is still pending.

3.  Stigmatisation of the indigenous communities: accusations of invasion and kidnapping

In its report, the MMC accuses the indigenous peoples of Urada of kidnapping, detaining, torturing and intimidating the Governor of Urada, of “invading” the territory and of using “pregnant women, babies, children, elders” to do this.  The event the report refers to legitimate exercise of the autonomy of the affected indigenous peoples demonstrating, in their own way, their opposition to the project.  It is again obvious that the MMC is unaware of the fact that indigenous peoples have the right to peaceful and legal demonstrations to demand their rights in their territory.  Nor does it understand their legal, constitutional and international rights to their own forms of cultural expression.

In many parts of Colombia and the world, communities are mobilizing in order to demand their rights.  In this case, as has also occurred in other departments, the indigenous peoples express the unity of their community, as much as that of their family, in exercising these rights.  This explains the presence of women and children in this demonstration.

With regard to the suicide attempts, and the physical and psychological health crisis in these indigenous communities, the MMC and the State’s bias is once again evident in their analysis and poor understanding of the situation.  The MMC states that, according to the ICBF (Instituto Colombiano de Bienestar Familiar - Colombian Institute of Family Welfare - a State organisation) “many of the fears and the tense psychological condition, that the children are facing in their communities relates [sic] more to the recruiting by illegal armed groups in the area. Furthermore the report denies that there [sic] have been suicides.”

From 1996 to 2005, there were 77 extrajudicial executions, 22 forced disappearances, 65 cases of torture or of physical assaults, 1 case of rape, 15 forced external displacements and 19 forced internal displacements, looting and the seizure of goods, and the subsequent illegal and illegitimate appropriation of ancestral territories belonging to the tribal peoples living in the Jiguamiandó river basin.  The difficult situation of forced recruitment is not one the indigenous and Afro-Colombian communities of this region have ever experienced.

The ultimate aim of the socio-political violence was to seize the land for the development of agro-industries, infrastructure projects, or the extraction of natural resources.  The Inter-American Commission on Human Rights “received information stating that 65% of heads of displaced households who owned land had to abandon it as a result of the acts of violence that forced them to flee. This statistic tends to confirm once more that, concealed behind the phenomena of violence and armed confrontation, are economic interests associated with the so-called agrarian counter-reform that affects small and medium-scale landowners.” (Third Report Colombia 1999, Inter-American Commission on Human Rights, Chapter VI, paragraph 23).”

Taking into consideration the history of human rights violations suffered by the indigenous and Afro-Colombian peoples inhabiting the Jiguamiandó river basin, it is clear that the current militarisation of the area generates renewed anxiety.  The news of the company’s occupation of the communities’ territories has fostered fear and uncertainty.  The communities have experienced 8 suicide attempts by youths between the ages of 13 and 16, and the suicide of one 16-year-old girl.  Two families from Coredocito were forced to relocate and in total 10 members of the community were displaced from Coredocito to the Murindó resguardo.

The indigenous peoples believe the suicides are connected to the business operations in the area.  ‘Constancia y Censura Ética.  Exploración inconsulta del Cerro USA-KIRANDARRA’ (‘Exploration without consultation of Cerro USA-KIRANDARRA’), Tuesday 27 January 2009, link

 http://justiciaypazcolombia.com/Exploracion-inconsulta-del-Cerro?decoupe_recherche=suicidios.

4.  “There is no mining.  There is no environmental damage,” says the MMC.

According to MMC, “Cerro Cara de Perro (Dog Face Hill) is not on the area of interest of the project which is a hill west of La Rica and MMC has offered officially not to perform any activity that might affect the sacred site of the Emberas…..On the agreement signed with the CAMICAD organization, the company confirmed it would not to develop any activity in the Dog Face Hill and that it would start the process for excluding the Dog Face hill area from the license making sure that the area liberated from the mining license will be protected by the Government as a sacred place, National park or other”
.

We wish to remind the reader of the following. Six of the mining concessions awarded to the MMC by the government, totalling 11,000 hectares, are located in the municipality of Carmen del Darién, the department of Chocó, and the Taparos, Jarapetó and La Rica regions. They are located within the traditional territory and the Emberá indigenous resguardo of Urada Jiguamiandó. The development of the Mandé Norte Project will affect more than eleven indigenous communities, two black communities and an indeterminable number of campesino communities.
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Contrary to what MMC claims, the “La Rica” region that shows the greatest geological potential for mining lies directly on the sacred site known as “Ellausakirandarra” or “Dog Faced Hill.” According to GPS coordinates taken at the exact site of exploration correspond to the lower section of the hill (see map above).

It is necessary to state clearly that the implementation of the project would directly affect the ancestral territories of other indigenous communities, whose settlements and resguardos are located in the municipalities of Frontino Murry, Urrao, Vigía del Fuerte, Carmen del Darién and the town of Murindó.

According to the MMC, “ the area projected for the drilling project is secondary forest not primary forest as accused by CIJP. Logging has been done prior to MMC arrival to the area several years ago probably by the same indigenous people”
. 

The area in which Muriel Mining Corporation plans to carry out the mining operations is highly diverse, rich in native species of flora and fauna, and has the second highest number of bird species in the world and is included in what has been named the Chocó‑Darién ecoregion
.  Inhabited by indigenous and black communities since ancestral times, it represents a vital source of resources for them.  The traditional practices used here have been developed in such a way that resources have not only been exploited, but also preserved.

The extraction, processing, transport and residues from metals and industrial minerals causes significant local environmental problems.  By opening large wells and producing a large quantity of solid residues, mining operations cause damage to the ground.  “Contamination of the air includes dust from the mines, caustic gases from the smelting process, through which fine particles of metal with toxic traces are dispersed; these particles settle on the ground and in aquatic ecosystems, thereby entering the animal and human food chains.  During the extraction and refinement stages, even larger quantities of these metals are dispersed, either deliberately or inadvertently.  Preliminary studies suggest that the use of heavy metals has left a serious toxic legacy in the ground, ecosystems and food chains of many industrialized countries.”
 

Among the many potential impacts is the effect on the headwaters of the rivers - sources that directly supply local communities with needed water.  The contamination of these sources would affect subsistence crops, animals, and human health.  This would then result in the loss of traditional economies, which are the basis for economic survival amongst the indigenous and tribal peoples.  This activity, based on detailed knowledge of their local environment, is the only way of life for these peoples.

The mining operation, one that will last more than 30 years, will bring about a loss of territory and effectively hand over this territory to the corporation.  This has become a strong argument for the communities to refuse to allow the mining operations to take place.

Both the Ministry of the Environment, Housing and Territorial Development, and the Ministry of the Interior and the Ministry of Justice, have not taken into consideration the Precautionary Principle, as demonstrated by their failure to adopt effective measures to prevent environmental degradation.  In fact, to date there do not exist any studies concerning the environmental or socio-cultural impacts of MMC’s mining operations on the affected communities and their territory.
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